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INTRODUCTION 

Plaintiffs in this action allege that they are American citizens who reside in Israel and 
who are "fearful of terrorist attacks." Compl. <j[ 1. They seek to challenge the United States 
Government's decisions to provide foreign assistance to the Palestinian Authority, and for the 
West Bank and Gaza, and ask this Court to grant "mandamus relief compelling government 
officers and agencies of the United States ... to seek recovery of [these] funds." Id. at 57. The 
United States policy of providing foreign assistance to the Palestinian Authority, an entity 
created by agreement between Israel and the Palestine Liberation Organization in the Oslo 
Accords, 1 and for the West Bank and Gaza, is among the Government's policy tools directed at 
achieving a comprehensive Middle East peace. As described to Congress in the Congressional 
Budget Justification for fiscal year 2012, "[t]o achieve a two-state solution as part of a 
comprehensive regional peace, the U.S Government is matching its political and diplomatic 
efforts with its efforts to support Palestinian Authority (PA) goals of building institutions, 
creating the conditions for a strong private- sector-driven economy, and strengthening the civil 
society of a future Palestinian state." Department of State, Congressional Budget Justification 
for Fiscal Year 2012, Foreign Operations, Annex: Regional Perspectives, at 564 (relevant pages 
attached as Exhibit A). The United States has provided a range of foreign assistance for this 
purpose to the Palestinian Authority, and for the West Bank and Gaza, for many years and across 
multiple Administrations. 



1 See Declaration of Principles on Interim Self-Government Arrangements, Isr. - Palestine Liberation Org., Sept. 13, 
1993, 32 I.L.M. 1525 (1993) ("The aim of the Israeli-Palestinian negotiations within the current Middle East peace 
process is, among other things, to establish a Palestinian Interim Self-Government Authority, the elected Council 
(the 'Council'), for the Palestinian people in the West Bank and the Gaza Strip . . . ."); Agreement on the Gaza Strip 
and the Jericho Area, Isr. - Palestine Liberation Org., May 4, 1994, 33 I.L.M. 622 (1994) ("Israel shall transfer 
authority as specified in this Agreement from the Israeli military government and its Civil Administration to the 
Palestinian Authority, hereby established . . . ."). 
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Based on their disagreement with the conduct of U.S. foreign policy, Plaintiffs seek to 
involve this Court in reviewing sensitive foreign policy judgments by Executive Branch officials. 
As a threshold matter, however, Plaintiffs fail to even establish jurisdiction for their claims. 
First, Plaintiffs lack Article III standing to bring their challenges to U.S. foreign policy. Second, 
Plaintiffs' claims are barred by the political question doctrine. Third, the statutory provisions at 
issue provide no cause of action and mandamus jurisdiction is lacking because Plaintiffs have 
offered no well-pleaded allegations that they have a clear legal right to the relief requested. 

BACKGROUND 

The United States has determined that its foreign assistance programs in the West Bank 
and Gaza are essential to advance progress toward the achievement of a negotiated, two-state 
solution to the Israeli-Palestinian conflict by helping the Palestinian Authority build the 
institutions of a future Palestinian state, supporting the PA's efforts to provide security, combat 
terrorism, and improve the rule of law, creating an atmosphere that supports negotiations, 
encouraging broad-based economic growth, promoting democratic governance, and improving 
the everyday lives of Palestinians, thereby contributing to the overall stability and security of the 
region. See Ex. A. To that end, the United States Government provides foreign assistance for 
the West Bank and Gaza for various purposes, including promoting the rule of law and human 
rights, good governance, and civil society; promoting public health, maternal and child health, 
water and sanitation infrastructure; education; direct budget support to the Palestinian Authority; 
and economic growth projects. See id. at 564-72. This assistance is authorized in the Foreign 
Assistance Act (FAA), which provides the President with broad discretion and authority to 
provide foreign assistance. Thus, for example, the Economic Support Fund chapter of the FAA 
authorizes the President "to furnish assistance to countries and organizations, on such terms and 
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conditions as he may determine, in order to promote economic or political stability." 22 U.S.C. 
2346(a). This authority has been delegated to the Secretary of State. See Exec. Order No. 
12,163, 44 Fed. Reg. 56,673 (Sept. 29, 1979) (reprinted as amended at 22 U.S.C. § 2381 note). 
The FAA further states that "[t]he Secretary of State shall be responsible for policy decisions and 
justifications for economic support programs under this part .... The Secretary shall exercise 
this responsibility in cooperation with the Administrator of the agency primarily responsible for 
administering subchapter I of this chapter." 22 U.S.C. 2346(b). 

Congress has set forth certain conditions relating to foreign assistance to the Palestinian 
Authority and for the West Bank and Gaza, but those conditions charge the President and 
Secretary of State with determining whether there is a factual basis to certify to conditions or to 
waive restrictions based upon an assessment of the national security interests of the United 
States. These determinations are provided to Congress. For example, section 7040 of the 
Department of State, Foreign Operations, and Related Programs Appropriations Act of 2012, 
Pub. L. 112-74 ("SFOAA"), prohibits the provision of funds to the Palestinian Authority unless 
the President certifies "that waiving such prohibition is important to the national security 
interests of the United States." The President has "certified] that it is important to the national 
security interests of the United States to waive the [prohibition] in order to provide funds ... to 
the Palestinian Authority." Pres. Determ. No. 2012-07, 77 Fed. Reg. 33947 (Apr. 25, 2012). 

In addition, assistance for the West Bank and Gaza is subject to prior notification to 
Congress pursuant to section 7039(f) of the Department of State, Foreign Operations, and 
Related Programs Appropriations Act of 2012, Pub. L. 1 12-74. Many of the conditions on the 
provision of assistance for the West Bank and Gaza or the Palestinian Authority are contained in 
the annual appropriations act for the Department of State and the U.S. Agency for International 
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Development, which Congress generally modifies and enacts each year. Accordingly, Congress 
has ample opportunity to take action and enact further restrictions on assistance if, in its 
judgment, the Executive Branch is providing assistance that does not comport with 
Congressional expectations. In sum, Congress has authorized that assistance be provided subject 
to certain findings which are vested in the President and the Secretary of State. 

ARGUMENT 

A federal court is presumed to lack subject matter jurisdiction until the plaintiff 
establishes otherwise. Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994). 
Thus, when a motion is made pursuant to Federal Rule 12(b)(1), the plaintiff bears the burden of 
establishing that the court has jurisdiction to hear his claims. U.S. Ecology, Inc. v. U.S. Dep't of 
Interior, 231 F.3d 20, 24 (D.C. Cir. 2000); Grand Lodge of Fraternal Order of Police v. 
Ashcroft, 185 F. Supp. 2d 9, 13 (D.D.C. 2001) (explaining that a court has an "affirmative 
obligation to ensure that it is acting within the scope of its jurisdictional authority"). Because the 
elements necessary to establish jurisdiction are "not mere pleading requirements but rather an 
indispensable part of the plaintiff's case, each element must be supported in the same way as any 
other matter on which the plaintiff bears the burden of proof; i.e., with the manner and degree of 
evidence required at successive stages of the litigation." Lujan v. Defenders of Wildlife, 504 U.S. 
555, 561 (1992). Although courts examining a Rule 12(b)(1) motion to dismiss will "construe 
the complaint in favor of the complaining party," see Warth v. Seldin, 422 U.S. 490, 501 (1975), 
the '"plaintiff's factual allegations in the complaint . . . will bear closer scrutiny in resolving a 
12(b)(1) motion than in resolving a 12(b)(6) motion for failure to state a claim." Grand Lodge, 
185 F. Supp. 2d at 13-14 (quoting 5A Charles Alan Wright & Arthur R. Miller, Federal Practice 
and Procedure § 1350 (2d ed. 1987)). 
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As the Supreme Court has repeatedly emphasized, "[n]o principle is more fundamental to 
the judiciary's proper role in our system of government than the constitutional limitation of 
federal-court jurisdiction to actual cases or controversies." Daimler Chrysler Corp. v. Curio, 547 
U.S. 332, 341 (2006) (quoting Raines v. Byrd, 521 U.S. 811, 818 (1997)). Indeed, "the 'case or 
controversy' requirement defines with respect to the Judicial Branch the idea of separation of 
powers on which the Federal Government is founded." Allen v. Wright, 468 U.S. 737, 750 
(1984). The "several doctrines that have grown up to elaborate that requirement" reflect 
"concern about the proper - and properly limited - role of the courts in a democratic society." 
Allen, 468 U.S. at 750 (quotation omitted). These various related justiciability doctrines - 
including standing and the political question doctrine - "state fundamental limits on federal 
judicial power in our system of government." Id. "If a dispute is not a proper case or 
controversy, the courts have no business deciding it, or expounding the law in the course of 
doing so." Cuno, 547 U.S. at 341. 

Like those of previous plaintiffs seeking to challenge the Executive Branch's provision of 
foreign assistance, Plaintiffs' complaint falls short of meeting these justiciability requirements. 
See, e.g., Sanchez-Espinoza v. Reagan, 770 F.2d 202 (D.C. Cir. 1985) (court lacked jurisdiction 
to review U.S. aid to Nicaraguan rebels); American Jewish Congress v. Vance, 575 F.2d 939 
(D.C. Cir. 1978) (court lacked jurisdiction to review challenge to U.S. government's cooperation 
with Saudi Arabia); Mahorner v. Bush, 224 F. Supp. 2d 48 (D.D.C. 2002) (court lacked 
jurisdiction to review challenge to U.S. aid to Israel), aff'd, 2003 WL 349713 (D.C. Cir. 2003); 
Crockett v. Reagan, 558 F. Supp. 893 (D.D.C. 1982) (court lacked jurisdiction to adjudicate 
claim that aid to El Salvador violated the War Powers Resolution). 2 

2 Indeed, the clear precedent coupled with the nature of this action call to mind Judge Walton's recent 
admonition in another case challenging the conduct of U.S. foreign policy: 
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I. PLAINTIFFS LACK ARTICLE III STANDING. 

A core element of Article Ill's case or controversy requirement is that a plaintiff must 
establish that he or she has standing to sue. Lujan, 504 U.S. at 560-561 ("[T]he core component 
of standing is an essential and unchanging part of the case-or-controversy requirement of Article 
III."). "The law of Article III standing, which is built on separation-of-powers principles, serves 
to prevent the judicial process from being used to usurp the powers of the political branches." 
Clapper v. Amnesty Int'l USA, 133 S. Ct. 1138, 1146 (2013). 

To meet the burden of establishing standing, "[a] plaintiff must allege personal injury 
fairly traceable to the defendant's allegedly unlawful conduct and likely to be redressed by the 
requested relief." Allen, 468 U.S. at 751. Thus, to satisfy "the irreducible constitutional 
minimum of standing," Plaintiffs must satisfy three elements. Lujan, 504 U.S. at 560. First, 
Plaintiffs must show an injury-in-fact - "an invasion of a legally protected interest which is (a) 
concrete and particularized, and (b) actual or imminent, not conjectural or hypothetical." Id. 
(internal quotation marks and citations omitted). Second, Plaintiffs must show "a causal 
connection between the injury" and the challenged action. Id. "Third, it must be likely, as 
opposed to merely speculative, that the [Plaintiffs'] injury will be redressed by a favorable 
decision." Id. at 561 (quotation and citation omitted). 

The apparent impetus for Plaintiffs' challenge is their strongly felt disagreement with 
United States foreign policy - a disagreement that pervades nearly every page of their complaint. 
Such disagreement, no matter how passionately held, is insufficient as a matter of law to 

While there may conceivably be some political benefit in suing the President and the Secretary of 
Defense, in light of shrinking judicial budgets, scarce judicial resources, and a heavy caseload, the 
Court finds it frustrating to expend time and effort adjudicating the relitigation of settled questions 
of law. The Court ... is simply expressing its dismay that the plaintiffs are seemingly using the 
limited resources of this Court to achieve what appear to be purely political ends .... 

Kucinich v. Obama, 821 F. Supp. 2d 110, 116 n.4 (D.D.C. 2012). 
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establish constitutional injury. E.g., Lujan, 504 U.S. at 563 (holding that "special interest in the 
subject" of government action does not constitute a basis for Article III standing (quotation and 
alteration omitted)); American Jewish Congress, 575 F.2d at 943 ("[S]heer motivation and 
commitment to the subject matter of a suit, no matter how strong, cannot substitute for judicially 
cognizable injury."); Evans v. Lynn, 537 F.2d 571, 598 (2d Cir. 1975) ("Disagreement with 
government action or policy, however strongly felt, does not, standing alone, constitute an 
'injury' in the Constitutional sense which is cognizable in the federal courts and susceptible of 
remedy by the judicial branch."); Kucinich, 821 F. Supp. 2d at 125 (dismissing challenge to U.S. 
military action in Libya for lack of jurisdiction and noting that "standing is not measured by the 
intensity of the litigants' interest or the fervor of their advocacy" (quotation and alteration 
omitted)). Plaintiffs seek to elide this firmly established law by alleging that they "live in fear of 
Palestinian terrorist attacks." Compl. <j[ 34. This posited injury fails all three prongs of the 
Constitutional standing test - it is not "concrete" nor "particularized" under the standing 
doctrine; it is not caused by actions of the Defendants; and it cannot be redressed by judicial 
action. 

Plaintiffs fail the first prong of the standing inquiry because their alleged injury may not 
be considered "concrete" or "particularized" under the standing doctrine. Without minimizing 
the threat of terrorism in Israel, Plaintiffs' fear of the possibility of a future terrorist attack is "too 
speculative to satisfy the well-established requirement that threatened injury must be 'certainly 
impending'" in order for there to be Article III standing. Clapper, 133 S. Ct. at 1 143. Indeed, 
the Supreme Court has "repeatedly reiterated that 'threatened injury must be certainly impending 
to constitute injury in fact,' and that '[a] negations of possible future injury' are not sufficient." 
Id. at 1147 (quoting Whitmore v. Arkansas, 495 U.S. 149, 158 (1990)) (emphasis in original). 
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Fear of a speculative future event, such as a possible terrorist attack, is the type of "conjectural or 
hypothetical" interest that is insufficient to establish standing. See, e.g., Clapper, 133 S. Ct. at 
1 153 (holding that a "subjective fear of surveillance does not give rise to standing"); Mahorner 
v. Bush, 224 F. Supp. 2d 48, 50 (D.D.C. 2002) ("The plaintiffs allegation that he will suffer an 
increased chance of losing his life if President Bush initiates a military conflict with Iraq, 
amounts to nothing more than speculation about future events that may or may not occur."), aff'd 
2003 WL 349713 (D.C. Cir. 2003) ("The district court correctly held that appellant lacks 
standing to pursue his claims concerning the President's authority to wage war and the provision 
of foreign aid to Israel."); see also Already, LLC v. Nike, Inc., 133 S. Ct. 721, 730 (2013) ("[T]he 
fact that some individuals may base decisions on 'conjectural or hypothetical' speculation does 
not give rise to the sort of 'concrete' and 'actual' injury necessary to establish Article III 
standing."); J. Roderick MacArthur Found' n v. FBI, 102 F.3d 600, 606 (D.C. Cir. 1996) ("It is 
not enough ... to assert that [the plaintiff] might suffer an injury in the future, or even that it is 
likely [that he will] suffer an injury at some unknown future time. Such 'someday' injuries are 
insufficient."); Mottola v. Nixon, 464 F.2d 178, 181 (9th Cir. 1972) (plaintiffs lacked standing to 
challenge an alleged "undeclared war" in Cambodia based on the "speculative possibility that 
[they] may be activated to serve in Indochina"). Plaintiffs' posited injury here is not 
particularized because the terrorism they fear is a generalized threat to people throughout Israel. 

Plaintiffs fail the second prong of the standing inquiry because it cannot fairly be said 
that their alleged injury - fear of terrorism - is caused by the United States Government's foreign 
assistance to the Palestinian Authority and for the West Bank and Gaza. The threat of terrorism 
in the region has unfortunately existed for many years wholly apart from the funding decisions 
challenged in the complaint and prior to the existence of the Palestinian Authority. It is not 
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plausible that Plaintiffs' fear of terrorism exists, or has been worsened in some way, because of 
the United States Government policy of providing foreign assistance to the Palestinian Authority 
and for the West Bank and Gaza. To establish standing, a plaintiff "must show that, absent the 
government's allegedly unlawful actions, there is a substantial probability that they would [not 
be injured] and that, if the court affords the relief requested, the injury will be removed." See 
Chamber of Commerce of U.S. v. E.P.A., 642 F.3d 192, 201 (D.C. Cir. 2011); accord Clapper, 
133 S. Ct. at 1 150 n.5 ("[P]laintiffs bear the burden of pleading and proving concrete facts 
showing that the defendant's actual action has caused the substantial risk of harm."). Plaintiffs 
cannot show a substantial probability that their fear of terrorism would not exist, or would be 
worse, but for the funding challenged here. 

Similarly, Plaintiffs fail the third prong of the standing inquiry because ending the foreign 
assistance they seek to put at issue would not ameliorate the risk of terrorism in the region. To 
the contrary, the Executive Branch has determined that the provision of assistance supports the 
peace process and reduces the risk of terrorism. Plaintiffs' contrasting foreign policy views, and 
apparent belief that changes to the current U.S. foreign policy and funding decisions might 
reduce the threat of terrorism against them is, at best, "merely speculative." Lujan, 504 U.S. at 
561; accord Talenti v. Clinton, 102 F.3d 573, 575-78 (D.C. Cir. 1996) (plaintiff lacked standing 
to require the government to withhold assistance from Italy under statute prohibiting assistance 
to governments that had expropriated U.S. persons' property because President could waive the 
prohibition and "[e]ven the improbable scenario of a decision to withhold assistance from Italy 
does not redress Talenti' s injury" due to uncertainty about how Italy would react); Aerotrade, 
Inc. v. Agency for Int'l Develp., 387 F.Supp. 974, 975-76 (D.D.C. 1974) (plaintiff lacked 
standing to direct that all assistance to Haiti be terminated pursuant to a provision that prohibited 
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assistance to any government that repudiates a contract with a U.S. citizen because President 
could waive the prohibition and there was "considerable uncertainty as to whether [an assistance 
cutoff] would aid plaintiff in collecting its debt or would tend to drive Haiti into even greater 
intransigence"). 

In sum, because Plaintiffs' proffered injury is neither concrete, particularized, caused by 
Defendants, nor redressable by this Court, Plaintiffs lack Article III standing and this suit must 
be dismissed. 

II. PLAINTIFFS' COMPLAINT IS BARRED BY THE POLITICAL QUESTION 
DOCTRINE. 

Plaintiffs' claims in this action should also be dismissed as nonjusticiable pursuant to 

well established principles of the political question doctrine. The political question doctrine, the 

roots of which go back to Marbury v. Madison, 5 U.S. (1 Cranch) 137, 165-66 (1803), counsels 

courts to abstain from ruling on questions properly reserved to the political branches of 

government. The Supreme Court has set forth the following formulation for determining 

whether an issue constitutes a political question: 

Prominent on the surface of any case held to involve a political question is found 
[1] a textually demonstrable constitutional commitment of the issue to a 
coordinate political department; or [2] a lack of judicially discoverable and 
manageable standards for resolving it; or [3] the impossibility of deciding without 
an initial policy determination of a kind clearly for nonjudicial discretion; or [4] 
the impossibility of a court's undertaking independent resolution without 
expressing lack of the respect due coordinate branches of government; or [5] an 
unusual need for unquestioning adherence to a political decision already made; or 
[6] the potentiality of embarrassment from multifarious pronouncements by 
various departments on one question. 

Baker v. Carr, 369 U.S. 186, 217 (1962). For the doctrine to apply, the Court "need only 

conclude that one [Baker] factor is present, not all." Schneider v. Kissinger, 412 F.3d 190, 194 

(D.C. Cir. 2005). 
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While not every case that touches on foreign affairs presents a political question, those 

which challenge Executive Branch foreign policy determinations do: 

[T]he very nature of executive decisions as to foreign policy is political, not 
judicial. Such decisions are wholly confided by our Constitution to the political 
departments of the government, Executive and Legislative. They are delicate, 
complex and involve large elements of prophecy. . . . They are decisions of a kind 
for which the Judiciary has neither the aptitude, facilities nor responsibility and 
have long been held to belong in the domain of political power not subject to 
judicial intrusion or inquiry. 

Chicago & S. Air Lines, Inc. v. Waterman S.S. Corp., 333 U.S. 103, 111 (1948); accord Haig v. 

Agee, 453 U.S. 280, 292 (1981) ("Matters intimately related to foreign policy and national 

security are rarely proper subjects for judicial intervention."); Al-Aulaqi v. Obama, 727 F. Supp. 

2d 1, 45 (D.D.C. 2010) ("An examination of the specific areas in which courts have invoked the 

political question doctrine reveals that national security, military matters and foreign relations 

are 'quintessential sources of political questions.'" (quoting El-Shifa Pharm. Indus. Co. v. United 

States, 607 F.3d 836, 841 (D.C. Cir. 2010)). 

Whether a question is justiciable turns on whether it presents a legal question or a policy 
question that turns '"on standards that defy judicial application.'" Zivotofsky v. Clinton, 132 S. 
Ct. 1421, 1430 (2012) (quoting Baker, 369 U.S., at 211). The questions that Plaintiffs seek to 
litigate in this case, to the extent that they have any meaningful content, are foreign policy 
questions that are constitutionally committed to the political branches and for which there are no 
judicially manageable standards. 

Plaintiffs seek to have this Court second guess policy decisions to provide, and the 
manner in which the Government provides, foreign assistance to the Palestinian Authority and 
for the West Bank and Gaza. But these determinations are quintessentially policy-based 
determinations of the kind that are committed to the political branches. See, e.g., People's 
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Mojahedin Org. of Iran v. U.S. Dep't of State, 182 F.3d 17, 23 (D.C. Cir. 1999) (holding that 
whether a particular organization "threatens the security of the United States" is not justiciable 
because "it is beyond the judicial function for a court to review foreign policy decisions of the 
Executive Branch"). As described above, Congress has set forth certain conditions relating to 
foreign assistance to the Palestinian Authority and for the West Bank and Gaza, but those 
conditions charge the President and Secretary of State with determining whether there is a factual 
basis to certify to conditions or to waive restrictions based upon an assessment of the national 
security interests of the United States. Many of the conditions on the provision of assistance for 
the West Bank and Gaza or the Palestinian Authority are contained in the annual appropriations 
act for the Department of State and the U.S. Agency for International Development, which 
Congress generally modifies and enacts each year. To the extent that Plaintiffs raise questions 
about the nature of the Palestinian Authority, such as whether it is actually a state, or whether it 
is controlled by HAMAS, these too are clearly determinations committed to the political 
branches. E.g., United States v. Pink, 315 U.S. 203, 229 (1942) (President's recognition power is 
"not limited to a determination of the government to be recognized" but "includes the power to 
determine the policy which is to govern the question of recognition. Objections to the underlying 
policy as well as objections to recognition are to be addressed to the political department and not 
to the courts."). 

Finally, Plaintiffs' challenge to foreign policy assessments such as whether the United 
Nations Relief and Works Agency (UNRWA) complies with the conditions on which the U.S. 
has provided contributions are similarly barred by the political question doctrine. The 
determination of what constitutes adequate steps and whether a foreign entity is meeting them 
are policy judgments for which there are no judicially manageable legal standards. See, e.g., 
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Harisiades v. Shaughnessy, 342 U.S. 580, 588-89 (1952) ("policies in regard to the conduct of 
foreign relations [and] the war power ... are so exclusively entrusted to the political branches of 
government as to be largely immune from judicial inquiry or interference"); Oetjen v. Central 
Leather Co., 246 U.S. 297, 302 (1918) ("The conduct of the foreign relations of our government 
is committed by the Constitution to the executive and legislative - 'the political' - departments of 
the government, and the propriety of what may be done in the exercise of this political power is 
not subject to judicial inquiry or decision."); Ange v. Bush, 752 F. Supp. 509, 513 (D.D.C. 1990) 
("The judicial branch ... is neither equipped nor empowered to intrude into the realm of foreign 
affairs where the Constitution grants operational powers only to the two political branches and 
where decisions are made based on political and policy considerations. The far-reaching 
ramifications of those decisions should fall upon the shoulders of those elected by the people to 
make those decisions."). 

Plaintiffs' complaint makes clear that this suit is merely an "attempt to litigate [their] 
disagreement with how this country's foreign policy is managed," and such policy disagreements 
are properly resolved within the political branches, and are thus nonjusticiable. Eveland v. 
Director of CIA, 843 F.2d 46, 49 (1st Cir. 1988). Plaintiffs, for example, complain that the 
Secretary of State could not have reached certain conclusions about the Palestinian Authority's 
efforts to combat terrorism because, in Plaintiffs' view, the Palestinian Authority has "not taken 
reasonable steps to arrest terrorists," among other things. See Compl. <j[ 1 16. Assuming that the 
Secretary of State has reached a conclusion contrary to Plaintiffs' view of the world, the judicial 
process is inherently ill-suited to the resolution of such disputes. Where, as here, the proper 
venue for the resolution of a disputes is in the political branches, the Court should dismiss the 
case as nonjusticiable. 
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III. THE COURT LACKS JURISDICTION BECAUSE THERE IS NO 

MANDAMUS JURISDICTION AND PLAINTIFFS HAVE IDENTIFIED NO 
OTHER PRIVATE RIGHT OF ACTION. 

Recognizing that none of the statutes that they allege Defendants to have violated 

provides a private cause of action, see, e.g., Alexander v. Sandoval, 532 U.S. 275, 286-87 (2001), 

Plaintiffs seek relief pursuant to the Mandamus Act, 28 U.S.C. § 1361. See Compl. ffl 259, 266, 

272, 278, 283, 289, 294, 299, 304, 309, 314, 320, 326, 332, 337. Jurisdiction pursuant to the 

Mandamus Act "is strictly confined." In re Cheney, 406 F.3d 723, 729 (D.C. Cir. 2005) (en 

banc). As the en banc D.C. Circuit has unanimously held: "mandamus is 'drastic'; it is available 

only in 'extraordinary situations'; it is hardly ever granted; those invoking the court's mandamus 

jurisdiction must have a 'clear and indisputable' right to relief; and even if the plaintiff 

overcomes all these hurdles, whether mandamus should issue is discretionary." Id. (quoting 

panel opinion). Plaintiffs here cannot overcome these hurdles, and, in any event, entertaining a 

mandamus action seeking to enjoin the ongoing operation of foreign affairs would be an abuse of 

discretion. 

To obtain mandamus, "a plaintiff must demonstrate that (1) he has a 'clear right to relief; 
(2) the defendant has 'a clear duty to act' ; and (3) there is no other adequate remedy available to 
plaintiff." Walpin v. Corp. for Nat'l & Community Servs., 630 F.3d 184, 187 (D.C. Cir. 2011) 
(quoting Baptist Mem' I Hosp. v. Sebelius, 603 F.3d 57, 62 (D.C. Cir. 2010). Plaintiffs cannot 
establish either a "clear right to relief or that Defendants have "a clear duty to act" as they seek. 

First, Plaintiffs have no clear right to the relief requested. The duties that Plaintiffs cite 
do not give rise to mandamus because, even assuming those duties are enforceable, these types 
of duties are not duties to Plaintiffs and thus they can establish no "clear right to relief." By its 
terms, the Mandamus Act limits the Court's jurisdiction to an action to compel "an officer or 
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employee of the United States or any agency thereof to perform a duty owed to plaintiff." 28 
U.S.C. § 1361 (emphasis added). Here, Plaintiffs fail to identify any specific duty owed to them, 
as opposed to an alleged duty to provide certifications to Congress in connection with the 
provision of aid in certain circumstances. Thus, Plaintiffs have no clear right to compel 
performance of a duty owed to them. See Walpin, 630 F.3d at 187-88 (denying mandamus relief 
based on the allegedly deficient content of a statutorily required communication from the 
President to Congress, and noting that this type of requirement '"by its nature seems singularly 
committed to congressional discretion measuring the fidelity of the Executive Branch actor to 
legislatively mandated requirements'" (quoting Natural Res. Def. Council v. Hodel, 865 F.2d 
288, 317-19 (D.C. Cir. 1988) (emphasis in original)). 

Second, Plaintiffs cannot establish that Defendants have a "clear duty to act" as they 
demand in the complaint. The word duty "must be narrowly defined, and ... a plaintiff's legal 
grounds supporting the government's duty to him must 'be clear and compelling.'" Cheney, 406 
F.3d at 729 (quoting 13th Regional Corp. v. Dep't of the Interior, 654 F.2d 758, 760 (D.C. Cir. 
1980)). Moreover, for mandamus jurisdiction to lie, the legal duty at issue must be entirely 
ministerial and nondiscretionary such that "nothing is left to discretion." Mississippi v. Johnson, 
71 U.S. 475, 498 (1967); Swan v. Clinton, 100 F.3d 973, 977 (D.C. Cir. 1996). Courts have no 
mandamus jurisdiction to order an official to perform a discretionary duty. Heckler v. Ringer, 
466 U.S. 602, 616 (1984). In the Foreign Assistance Act, Congress provided the President and 
the Secretary of State with broad discretion and authority to provide foreign assistance when it 
authorized the President "to furnish assistance to countries and organizations, on such terms and 
conditions as he may determine, in order to promote economic or political stability," 22 U.S.C. 
2346(a), and provided that "[t]he Secretary of State shall be responsible for policy decisions and 
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justifications for economic support programs under this part . . . ." 22 U.S.C. 2346(b). "[I]f 
there is no clear and compelling duty under the statute as interpreted, the district court must 
dismiss the action." Cheney, 406 F.3d at 729. 

Plaintiffs' challenge in this case is to core foreign policy decisions of the United States 
which are the discretionary province of the political branches and which are not amenable to 
mandamus. Plaintiffs seek to have this Court review the President's determination that it is 
"important to the national security interests of the United States" to provide foreign assistance to 
the Palestinian Authority, 77 Fed. Reg. at 33947, and to otherwise review the factual and policy 
determinations that the Executive Branch has made regarding the situation in the Middle East. 
See, e.g., Compl. 1 12-1 17. But the Executive Branch has no "clear and compelling duty" to 
assess the facts and policies in the manner that Plaintiffs prefer, and thus mandamus jurisdiction 
does not lie in this case. See, e.g., Cheney, 406 F.3d at 393. 

Finally, and in addition to the fact that Plaintiffs cannot establish either a "clear right to 
relief or that Defendants have "a clear duty to act," even where the formal prerequisites for 
mandamus are present, mandamus remains discretionary and it would be "an abuse of [the 
courts'] discretion to provide discretionary relief to enjoin the conduct of foreign affairs by the 
President and top cabinet officials such as the Secretary of State. Sanchez-Espinoza, 770 F.2d at 
208 (Scalia, J.) (affirming the dismissal of a suit challenging U.S. aid to the Nicaraguan Contra 
rebels because such a suit "involves the conduct of our diplomatic relations" and therefore "at 
least requires the withholding of discretionary relief such as mandamus); see also American 
Jewish Congress v. Vance, 575 F.2d 939, 947 (D.C. Cir. 1978) (McGowan, J., concurring). 
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CONCLUSION 



For the foregoing reasons, Defendants' Motion to Dismiss should be granted. 
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